The New Reality…
a heightened documentation standard before CMS informed
them of it. The one potential problem with this argument is
that CMS does not consider this to be a new standard. CMS’
position is that it has always required appropriate physician
documentation, and the Dear Physician letter simply clarifies
this long-standing requirement. This is not the first time CMS
has made this argument. In fact, it is one of the most frequent
arguments CMS uses to thwart challenges from providers that
CMS changed its standards without appropriate public notice
and comment.
For claims that are overturned with dates of service after
August 2011, the legal argument for coverage gets more complicated, but there are still viable arguments for challenging
these claims depending on the facts and circumstances of each
case. Perhaps the most obvious is an argument based simply
on equity. It is perfectly acceptable to argue to an ALJ that it is
patently unfair for CMS to recoup significant reimbursement
from O&P practitioners when the totality of the file demonstrates that the care was reasonable and necessary, the patient
benefitted (and probably still benefits) from the care provided,
and the denial occurred due to recordkeeping that is largely
outside of the prosthetist’s control. Various ALJs will come to
different conclusions when making determinations based on
this argument.
In addition, an independent documentation standard cannot be enforced based on a Dear Physician letter alone. Such
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letters are meant to educate providers, not formally implement
CMS policy. While this new documentation was eventually
added to the Local Coverage Determinations (LCDs) for lowerlimb prostheses, there is a gap between the date of the Dear
Physician letter and the publication of the LCD. This opens up
the argument for claims with delivery dates between the time
the Dear Physician letter was issued and the publication of
the LCD.
Another argument involves CMS’ Program Integrity Manual
(PIM). The PIM explicitly states that the medical record is not
limited to the physician’s files and that it may include records
from “other healthcare professionals.” Under Medicare law
effective since 2007, orthotists and prosthetists are acknowledged as being among this category of healthcare professionals.
As such, documentation created with respect to a prosthetist’s
or orthotist’s patients is a critical component of patients’ medical records and should be considered in the medical necessity
determination. This is an important argument when trying to
convince an ALJ that he or she must consider the prosthetist’s
clinical notes, not just the physician’s file.
There are many other legal arguments to raise in the course
of the appeals process, many of which stem from the reasons
for denial set forth in the redetermination and reconsideration stages. It is important to note that no new evidence can be
submitted after the Qualified Independent Contractor (QIC)
considers the case at the reconsideration level. Therefore, fully
developing the arguments early in the appeals process is critical
to ensuring the ALJ will hear the strongest evidence for coverage and payment.
The advice of legal counsel is not required for every case to
be challenged through the appeals process, but specialty Medicare counsel can be extremely helpful where prosthetic and
orthotic care audits create large overpayment demands, huge
extrapolation demands for repayment, and, of course, whenever potential false claims liability is involved. For instance, if
a ZPIC conducts a full-scale audit on your claims or a Federal
Bureau of Investigation (FBI) agent appears at your doorstep
with a warrant to search your files, a discussion with an attorney who has O&P Medicare expertise is highly advised.

Reality Sets In
Even as senior CMS officials contemplate ways to resolve the
many complaints and strong advocacy from the O&P profession, the reality is that physicians of all types who prescribe
O&P care will need to improve their documentation in the
future, and O&P practitioners will have to take additional documentation steps to ensure their claims remain paid even after
an audit occurs. Best practices are beginning to emerge from
O&P practitioners, including the following procedures:
1. Reach out to physician referral sources and share the Dear
Physician letter with them. This letter can be downloaded
at www.naaop.com. Take the time to get their attention
(without, of course, offering them anything of value in
return), discuss the new documentation standards with
them, and request that they comply with these standards
in their medical records.
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